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McRAE, PRESIDING JUSTICE, FOR THE COURT:

1.  Inthischild custody modificetion case, amother gppedlsfrom the chancdlor'sjudgment changing

custody of her daughter to her ex-hushand. Finding no manifest error in the chancdlor's decison and no

evidence of partidity by the chencdlor, we afirm.

FACTSAND PROCEEDINGSBELOW

2. JduieAnn Gray (“duli€’) and Miched E. Gray (“Michaed”) were married on July 24, 1998. Ther
marriage produced one child, Halley Ann Gray (“Hailey”), who was born September 8, 1998. Julie and
Miched separated sometime between May and July 1999. On May 19, 2000, Miched and Julie were

divorced basad onirrecondilable differences. Juliewasfound to beafit and proper parent at thet timeand

was awarded custody of Hailey, with Michad having liberd visitation rights



3.  OnOctober 8, 2001, Miched filed amoation to modify the divorce decreeand to have atemporary
resraining order placed on Julie. Hedso filed amoation for emergency custody relief. On October 9, 2001,
anemeagency hearingwashdd a which Michad and severd of Juli€ sfamily memberstedtified that they
fdt Haley was in danger due to Juli€ s increased consumption of acohol. The chancdlor granted a
temporary resraining order and avarded Michad temporary cugtody of Halley until further order of the
court. Juliewasdlowed supervised vigtationwith Hailey through prearranged medtingswith Keth Johnson
(“Keith”), Julie sfiancé

4. Attrid an dundance of evidence was presented concerning Juli€ sfitnessasaparent. The firgt
incdent of concern wasan automobile accident Julie hed inthe summer of 1999. Shewrecked and dmost
totaled her Ford Explorer in a one vehidle accident when she drove through a Road Closad sgn. Julie
admitsthat dcohal wasinvolved.

.  The problems subsded urtil the summer of 2001 when Miched noticed Julie exhibiting Srange
behavior. In May 2001, Julie cdled Michad, with durred spesch, pleading with him to deposit Halley's
child support early. She sad that she did not have any money to miake her house payment and that Hailey
was not getting food and other essantids.

6.  Miched damsthingswere going well between Julie and him. Vistationhad dwaysbeen flexible,
and Juliewasawaysvery accommodating to Miched’ srequeststo have Halley. However, in May, 2001,
Michad begen having continuous vigtation with Halley. Vistation continued to bein excess until October
8, 2001, when Miched filed the mation to modify the divorce decree to obtain custody of Halley.

7. OnAugus 20, 2001, Juliewasinvolved in asecond accident. Thiswasaso asngle car accident
inwhich Julieran her vehide off theroad and struck atdephonepole. A tow truck driver tedtified thet he

was cdlled to the scene around 11:00 or 11:30 p.m. and the car wasin the median, up againg alight pole.



Thetow truck driver wasdso ableto tedtify thet therewere no tire marks on the pavement beforethe pole.
The mgority of the damage was done on the passenger Sde of thevehide. Hailey was nat in the car with
Jlie Obsarvation led the tow truck driver to bdieve thet Julie was hestant about going to the hogpitd.
Julie denies dcohal wasinvalved in thisinddent.

8.  TheRankin Medica Center Recordsstatethat Julie broke her arm, received stitches, and suffered
other minor injuries Thenursgsreport datesthat Juliewasverbaly abusve. Also, Julieadmitted to having
afew drinksthet night. *

9.  Neomie Ruth Smiley and her hushand, both Lake Harbor volunteer firefighters, were digpatched
on October 6, 2001, to respond to a domestic disturbance cdl a Julie's home. Julie told the Sheriff's
depatment that she had been beat up. When Ms Smiley and her husband arrived, the Rankin County
Sheiff’ sdeputiesweredready onthescene. The Sheriff’ sreport sated that Julie knocked out thewindow
of her boyfriendstruck. Whilein this angry ate, Julie was referring to her boyfriend as Miched. She
aut her finger in the process and smeared blood on her face to make it look like she had been hit. The
boyfriend told the sheriff’ s department that he was afraid to leave because Juliewas drunk, and hedid not
want her todriveher car or hiscorvettethat wasparked a her house. Juli€ sSgter, Pam, tedtified thet Julie
flips out when sheisintoxicated.

110. Smiley dsotedified thet the fallowing afternoon, she saw Julie pulled over on the Sde of the roed
teking afidd obriety test. Acoording to Smiley, the car pulled over was a white Mustang like the one
parked in dJuli€ s driveway the night before. Also, the lady taking the sobriety test wasblonde. Julie later

tetified that she had never been given afidd sobriety test.

1 Julie was found not guilty at the subsequent DUI tridl.
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11. Therehave been other indanceswhere Julie has been detained by law enforcement. On October
23, 1999, around 11:00 p.m., Juliewent to Miched’ shome, despite acourt order restraining both of them
fromgoing to one ancther’'shome. dulie tedtified that she was going to get Hailey because she thought
Miched hed been drinking. Julie was trangported to the police sation and was told to call someone to
come get her because she had been drinking.  Julie testified thet she had been set up by Michadl because

he knew shewas coming and the police officerswereright behind her when shearrived at Miched’ shouse.

112. OnJanuary 23, 2000, Julie was arrested for trespass and disorderly conduct in Kosciusko &t the
home of Stephen Mitchdll (“ Stephen”). Julietestified that Michedl told Sephentortell her to leave and that
she was not asked to leave until the police arrived. When the police arrived Stephen hed Juliein the front
yard, face down in the grass, with his knee on the back of her head.  Julie admitted thet she had been
adrinking and was suffering from an “doohadlicrage’” a thetime

113.  Jdie was driving down Lakdand Drive early one morning when she cdled Michad to come get
Halley. Shetold Miched that she was passing out. Michad told her to pull over and hewould comeand
get Haley. Michad ended up getting Hailey a Cingular Wirdess It gppears that she pulled over on
Lakdand Drive, passed out, woke up, and then drove to Cingular Wirdess. Julie came out to meet
Michedl, and her breath resked of dcohol. When Julie popped the trunk, Michedl noticed agallon zip-
lock beg full of pills dulielater tedtified thet She suffersfrom aghmaand dlergies and those were samples
of dlergy medicine given to her by her physician, but then she denied the incident ever happened.

114.  In October 2001, during the State Fair, Julie suffered an attack. In a recorded telephone

conversation with Miched, Juli€ s Sgter, Pam Crozier (“Pam’), sated thet Julie had been on a drinking



hinge for severd days and was shaking because she needed adrink. Pam later changed her sory and sad
Julie was suffering from a daugrophobic or an anxiety attack.

115.  OnOctober 6, 2001, around 11:00 am. David Blanks, Michad'sbrother, saw Juliein arestaurant
where he was working as abartender. He testified that when she entered the restaurant she gppeared to
be intoxicated. She ordered a beer and nachos and began talking with her friend. David sad they left
quickly after only 15 minutes, leaving their medl and beer unfinished.  Julie admits that she was drunk.
116. Michad and StephanieweremarriedinMay 2002. They residein athree bedroom, two bathroom
hame in a subdivison in Madison. Hailey has her own room complete with her own bed and toys.
Sometime between A pril and May 2001, Michad and Stephaniebegan attending church regularly (meaning
Sunday morning, Sunday night, and Wednesday night). Both are members of the church. There are lots
of children's activities in which Halley paticpates Michad tediified thet Julie does not atend church.
Miched dso dams thet children in Halley’s schodl dass arein Halley’s Sunday schodl or svim dass or
livein their subdivison.

117. Sephanietedified that she and Halley have awonderful rdaionship. Stephanie caresfor her as
amother would, reading to her a night, bething her, taking her shopping, cooking for her, and washing her
dothes. Halley has even began to refer to Stephanie as* Steffy Mommy.”

118. Miched and Stephanie do not drink or smoke.  Alcohalic beverages are nat kept in their home.
119. Halley atended Ms. Jeanne s Siver Spoon (“Ms. Jeanne's’) while shewasiin the custody of her
mother. When Michad obtained custody of Hailey on October 9, 2000, he and Stephanie began looking
for asthool doser to their home. Halley was placed on the waiting lig & the Frgt Baptist Church in

Madison, wherethe curriculum isamilar to that of Ms Jeannes Heather Baker isthe Director of Child



Devdopment a Ms Jeanne' s, and shetedtified that Juliewas very incondgent in thetime she dropped off
Hailey whereas Michad was very consgert.

720.  On October 20, 2001, deven days after Michad recaived temporary custody of Hailey, dulie
voluntarily checked hersdf into the Mississippi Baptist Medicd Center (“Baptist”).  Juli€ schief complaint
wasthat “| drink bear.” Julie daimed that she had an increased amount of blackouts and rages that are
related to her addiction problems. Her drugs of choice induded dcohol and benzodigpines. The
benzodigpinesthat Juliewastaking were prescribed to her for anxiety. Shetold the physcianstheat she hed
been taking them for the two months prior to seeking hdlp, and she fdlt if she continued to take them that
they would become aproblem. Juliewas detoxed with Tranxene, Ativan, Clonidine, and Trazodone. The
medica report sates thet Julie went through detox, dthough she tedtified that she did not need it. Her
progresswas dow & firg, but she eventudly mede gradud improvement.

f21. Mliesfind diagnoss sates thet she has a chemica dependency, generdized anxiety disorder,
mgor depressive disorder, and nicatine dependence. Dr. Cook fedsthat she would greetly benefit from
long-term indght oriented psychathergpy because it would give her indght into her problem and her
character pathology. He feds lack of indght is abarier to her recovery. Julie testified that she has not
sought psychotherapy because she has never been told that she hasamgor depressve disorder. Sheis
currently teking Cdexafor her degpresson and chemicd imbdance. Also, Julie hasagtrong family higory
of dcohaligm. It dso seemstha Julie has alonggtanding problem with anxiety and depression.

122. Julie dated that shetried to get hp twice prior to loang custody of Halley. Julie damsthat he
tried to get inpatient hdp & S. Dominic's Hospital for her problem, but was told that she just nesded to

0o to Region 8 mentd hedlth counsding. When Juliewent to Region 8, they said shejust nesded outpetient



treatment. Julietedtified thet she lied to the adminidrator & Baptist Medicd Center about the amount of
aoohal she had consumed in the last two weeks so they would admit her.

123.  OnNovember 5, 2001, Juliewasrdeased frominpetient careat Baptist. Julienow admitsthat she
suffersfrom an addiction and isan dcohalic. Sheisaware that she can not teke afew Spsand gop. She
isdso activein proper outpatient trestment to cure her disease and addiction. On November 7, two days
after she was discharged from inpatient care, she began attending extended outpetient trestment two times
awesk. Shedso atended anger management dasses after being discharged with ahigh risk for rdgose
dueto anger she fet towards her ex-husband.

24. i€ smedicd recordssaethat her recovery environment may mekeit difficult for her to succeed
a saying sober. Therecordsindicatethat shelacksa® sober support sysem” and that her family continues
to offer her beer. Both Julie and her mather deny that this has happened.

125. OnMarch7,2002, Jieand Kath marriedin Memphis Tennessee. Julie and Keth have plans
to move from thetraller homewherethey wereresding a thetime of thetrid. They werebuildingahome
that they expected to be completed two weeks after the June hearing. Haliley will have her own bedroom
and bethroom.

26. OnMarch 12, 2002, the chancdlor finished hearing Michad’ switnesses. He then made severd
comments regarding the direction of thetrid. Hetold Julie that she scared him and dthough the vigteation
redrictions were rd axed ahit, he said hewould have donethe opposite. He dso said that it gppeared that
Julie sfamily wes* crawfishing” from their origind pogtions. Hefdt thet themain god now seemed to get
the baby, indead of what is best for the child. He told Julie thet she had made excuses for everything in

her medical recordsand thet he wanted performance, not excuses. Hesaid thet he could not imegine, after



hearing Michad’ s Sde of the case, that she could be hedthy enough in 60 or 90 daysto be ableto teke
careof Haley.

127.  OnJdune4, 2002, the hearing resumed. Julie Sarted attending After Care twice aweek under the
direction of Dr. Cook. (She d<0 tries to see Dr. LaDonna Dunn, her family physician, once a week.).

Julie sAA medtings are twice aweek, and Bgptist randomly checks her urine one or two times aweek.

128. Jiewasdlowed vary liberd vigtation with Haley between the March and June hearings Every
Thursday, Cindy Woods, Juli€ ssdter, picksup Hailey from schoal, and she playswith her cousinsfor the
afternoon. Juliecomesto Cindy’ shouseto seeHalley and then Michad picksher up later inthe afternoon.

Jie is dlowed to have Halley every other weskend, but is not dlowed to drive a car with Halley asa
pessenger. Julie testified that she often calls Michad’ s house and has to leave message after messagefor
anyoneto return her cdl.

129. Thechancdlor decided ultimatdly to grant the petition for permanent custody modificationinfavor
of Miched . Hewent through each of thefectorsset forthinAlbright v. Albright, 437 So.2d 1003, 1005
(Miss 1983). Thechancdlor weighed the Albright factorsto determinewnhich parent wasmore suitable
to maintain primary custody of Hailey. The age of the child and the hedlthand sex of the child weighedin
favor of Jlie The chancdlor found thet Julie and Michad were equa on continuing care of the child and

employment repongihilities Parenting skills, willingness and capacity to provide primary care, physicd

and mentd hedth and theage of the parents, mord fitness of the parents, dability of homeenvironment and

employment, and other factors were dl found to be in favor of Michad. Home, schoal, and community
records of the child and preference of the child werefound to beingpplicable. After waighing thefectors,

on July 3, 2002, the chancdlor gave Michad primary custody of Halley. Julie was givenliberd vigtation



rights. 1130. The chancdlor found that Michad had met his burden by a preponderance of the evidence.
Julie s mentd hedth gave him extreme concern as to her aaility to care properly for Haley. He sad that
he waslooking for evidence that would indicate that shewas no longer a ahigh risk and that she doesnat
have character pathology. The chancdlor noted the lack of doctors testimony and Sated severd times
throughout the trid thet he fdt if there had been a doctor willing to give Julie favorable tesimony, then he
should have been presented as awitness. He commended Julie on her efforts to get well, but fdt there
were issues with her mentd hedlth that she was not addressing. The chancdlor noted that only Juli€'s
symptoms are gone, nat her illness

STANDARD OF REVIEW
131. The sandard of review in child custody casesis quite limited. A chancdlor must be manifesly
wrong, clearly erroneous, or gpply an erroneouslega standard in order for thisCourt toreverse. Mabus
v. Mabus, 847 So.2d 815, 818 (Miss. 2003).
132.  “[Flindings of fact made by achancdlor may not be set asde or disturbed upon apped if they are
supported by subgantid, credible evidence” Marascalco v. Marascal co, 445 So.2d 1380, 1382
(Miss. 1984); Culbreath v. Johnson, 427 So.2d 705, 707-08 (Miss. 1983); Cheek v. Ricker, 431
So0.2d 1139, 1143 (Miss. 1983); Kavanaugh v. Carraway, 435 So.2d 697, 700 (Miss. 1983).

DISCUSSI ON

l. DID THE CHANCELLOR COMMIT MANIFEST ERROR BY
MODIFYING THE CHILD CUSTODY ORDER?

133.  Inorder for child custody to be modified, a non-custodia party mugt prove (1) there hasbeen a
subdantiad change in the drcumdtances affecting the child; (2) the change adversdly affects the children's

wdfare and (3) achangein cugtody isin the best interest of the child. Bredemeier v. Jackson, 689



S0.2d 770, 775 (Miss. 1997); Thompson v. Thompson, 799 So.2d 919, 922 (Miss. Ct. App. 2001).
“However, ... achancdlor isnever obliged to ignore achild' s best interest inweighing acustody change:
in fact, achancelor isbound to congder the child shest interest abovedl dse ‘ Abovedl, in‘modification
cases, asinorigind awards of cugtody, we never depart fromour polestar congderation: the best interest
andwdfareof thechild.” Riley v. Doerner, 677 So.2d 740, 744 (Miss. 1996) (quating Ash v. Ash,
622 So.2d 1264, 1266 (Miss. 1993)) (citing Marascal co, 445 So.2d at 1382). See also Albright
v. Albright, 437 S0.2d 1003, 1005 (Miss. 1983). A modification of custody iswarranted in the event
thet the moving parent successully showsthat an gpplication of theAlbright factorsreved sthat therehed

been amaterid change in those drcumatances which has an adverse effect on the child and modification
of cugtody would beinthechild sbest interest. Sanford v. Arinder, 800 So.2d 1267, 1272 (Miss. Ct.
App. 2001).

1134.  Thechancdlor found that more of the Albright factorsweighed in favor of Miched. Therefore,
he granted the modification in his favor.  Julie argues that while less factors weighed in her favor, these
factorsare* not theequivdent of amathematicd formuld’ and are” not anexact stience” Leev. Lee, 798
S0.2d 1284, 1287 (Miss 2001). “[ T]he chancdlor must dlow full and complete proof with respect to all
arcumgtances and conditions directly or indirectly related to the care and custody of the children, exigting
at thetime of the origing divorce decree and a thetime of the modification hearing.” Smithv. Todd, 464
S0.2d 1155, 1158 (Miss. 1985) (citingMarascal co, 445 So.2d a 1382). Itistruethat the Albright
factors are * not intended to be exhaudtive but abeginning point.” Smith v. Todd, 464 So.2d at 1158.
However, this Court has aso found that the Albright factors “should not thwart the chancdlor from

tranderring custody of a child from one parent to another when, in the chancdlor' s judgment, the child's
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wefare would be best sarved by suchtrander.” duli€ sargument iswithout merit Snce she hed lessfectors
weighing in her favor; and the chancdllor, upon looking a the facts found that Hailey should be placed in
the custody of her father.

135.  The chancdlor found thet Julie outweighed Michad with regardsto theage of the child, the hedlth
and sex of the child, and emationd ties Al of the factors in favor of  Julie are dependent on something
extrindc to her cgpecity asaparent. They dl hinge on the fat that Halley is ayoung, femde child. The
factorsinfavor of Michad weigh heavier on actud parenting cgpadity such as parenting skills willingness
and capaaity to provide primary care, and physicd and mord fitness of the home environment.

136. Theimportance of dl thefactorsis in no way intended to be undermined or demeaned. Al the
factors are important, but the chancdlor has the ultimate discretion to weigh the evidence the way he sees
fit. “The credibility of the witnesses and the weight of thar testimony, as wdl as the interpretation of
evidencewhereit is cgpable of more than one ressoneble interpretation, are primarily for the chancdlor
asthetrier of facts” Chamblee v. Chamblee, 637 So.2d 850, 860 (Miss.1994). It is obvious, by
looking & the record, that the chancellor reasonably looked at dl the factors and came to the correct
decison.

137.  “Theburden of proof ison themovant to show by apreponderance of the evidence that amaterid
changeindrcumgtanceshasoccurred inthecugtodid home” Mabus v. Mabus, 847 So.2d a 818 (aiting
Riley v. Doerner, 677 So.2d at 743). Miched carried the burden of proving a materid change in
arcumgtances. He brought forth an insurmountable amount of evidence showing Juli€ s doohalism, drug
addiction, and psychalogicd problems. Juli€'s only rebuttal was that she waas seeking trestment for her
problems. She had no doctor to testify on her bendf, only one counsdor, and family members who hed

contradictory goriesfrom thefirg heering. The chancdlor praised Juliefor attempting to get her life back
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ontrack, but was unconvinced thet Julie was fully recovered. duli€ s main arlgument isthat the chancdlor
dd not teke her rehahilitation, her family’'s testimony, or her counsdor's comments into account when
meking hisdecison. The chancellor sated that he bdieved she wasjust beginning the heding process, not
fuly recovered like she dams  Undoubtably, the chancdlor is in the best podtion to make this
determination because it is his “role...to ascertain whether witnesses and evidence are credible and the
weaght togivetoeach.” Robinson v. Lanford, 841 S0.2d 1119, 1122 (Miss. 2003) (citing Chambl eg,
637 So.2d a 860).

138.  Miepaintsout thatin Seller s this Court overturned a chancdlor’ s decison by awarding custody
to afather who had overcome his problem with marijuana. Sellersv. Sellers, 638 S0.2d 481 (Miss.
1994). However, Jli€ scaseisgreatly diginguishablefrom Sellers. Sdlershad been drug free for an
entire year, wheress Julie had only been sober for afew months. In Seller s, the bettle was not between
two naturd parents, but an aunt and the naturd father. Also, Sellers was not a child modification case
it dedt with initia custody. 1i39. The second factor that must be evduated isif the change was
Oetrimentd tothechild. Onceagain, Michad wasableto present an abundant amount of evidenceto prove
that Hailey was in danger when she was in her mother’s company.  Testimony reveded that Julie was
involved in car acadents, arrests, and fits of rage, dl attributable to her dcohalic gupors: Juliedamsthat
Hailey was not present when these incidents occurred and wias never involved inanything thet would hurt
her. However, this Court has hdd that “where achild living in acugodid environment dearly adverseto
the child’ s best interest, somehow gppears to remain unscarred by his or her surroundings, the chancdlor
isnat precluded from removing thechild for placementinahedthier environment.” Rileyv. Doerner, 677

So.2d a 744.
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140.  Third, the court must determineif achangein custody isin the best interest of the child. Miched
is abdle to provide a more gable environment for Halley. Michad takes Halley to church, owns his own
home and busness and isremarried to awoman with whom Hailey hasagood rdaionship. It was only
just prior to thetrid that Julie got married, began atending church, and was building ahome. One of the
mog sgnificant factsis that Julie had only been out of renahilitation for 125 days when the modification
hearing began. Thisishardy enough timeto determineif someonewill beableto remain sober. Itismore
likely that Miched, and not Julie, will be ddleto provide acontinuing stable environment. Asthis Court has
dtated, “the chancdlor must havefound that ‘the overdl drcumdancesinwhich achild liveshave materidly
changed and arelikdly to remain materidly changed for the foressegble future and, of course, that such a
change adversdy impactsthechild.”” Touchstone v. Touchstone, 682 So.2d 374, 379 (Miss. 1984)
(quating Tucker v. Tucker, 453 So0.2d 1294, 1297 (Miss. 1984)).

141.  Thechancdlor did not commit manifest eror by modifying custody in favor of Miched.

. DID THE CHANCELLOR COMMIT MANIFEST ERROR BY
ADVERSELY PREJUDGING THE CASE?

A. Counsel's Failureto Object to the Chancellor’ s Failure to Recuse Himself
142.  Jddiearguestha “[E]venthough aparty may in fact have waved itsright to assart error, this Court
hastheinherent power to naticeit to prevent amanifest miscarriage of jusice” State Highway Comm'n
of Miss. v. McDonald's Corp., 509 So.2d 856, 863 (Miss. 1987) (citing Johnson v. State, 452
So0.2d 850, 853 (Miss. 1984)). Julie daims the chancdlor should have recused himself because his
comments made prior to hearing her 9de were highly prgudicid and therefore biased his opinion. This
Court has held that "A judge is required to disqudify himsdf if a reasonable person, knowing dl the

drcumgtances, would harbor doubts about hisimpartidity.” Buchanan v. Buchanan 587 So.2d 892,
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895 (Miss 1991) (quoting Rutland v. Pridgen, 493 So.2d 952, 954 (Miss.1986)). See Jenkins v.
State, 570 S0.2d 1191, 1192 (Miss. 1990); Inre Moffett, 556 S0.2d 723, 725 (Miss. 1990); Callins
v.DixieTransp., Inc., 543 So.2d 160, 166 (Miss. 1989); Jenkins v. Forrest County Gen. Hosp.,
542 S0.2d 1180 (Miss. 1989); Cantrell v. State, 507 So.2d 325, 328 (Miss. 1987). See also
Pearson v. Parsons, 541 So.2d 447, 455 (Miss. 1989). Here, the chancellor was not partid. He
heard one 9de of the case and even commented on nat having heard her sde. He was fully awvare the
hearing was Hill pending, and his datements were not meant to be prgudicd. They were merdy
recommendations on how he bdieved Julie should procesd with her Sde. 1t was dear that Michad met
his burden of showing that an adverse materid change hed taken place.

3. Thereisagenerd requirement that objections mus beraised a thetrid levd. In re SA.M. 826
$0.2d 1266, 1277 (Miss. 2002);InreV.R., 725 S0.2d 241, 245 (Miss.1998). See Rileyv. Doerner,
677 So.2d at 743n.3; Smithv. State, 572 So0.2d 847, 848 (Miss. 1990); Burneyv. State, 515 So.2d
1154, 1156-57 (Miss. 1987). This Court hasgated thet "[i]f no contemporaneous objection ismeade, the
error, if any, iswaved."Dorrough v. Wilkes, 817 So.2d 567, 577 (Miss. 2002) (quoting Walker v.
State, 671 S0.2d 581, 597 (Miss. 1995); Hill v. State, 432 S0.2d 427, 439 (Miss. 1983)). Jiedams
thet the chancdlor’ sfallureto recuse himsdlf isametter of plain eror and therefore the issue should not be
barred. If the fundamentd right of aparty has been vidlated, then an gppdlate court will address plain

error issueson goped. Pub. Employees’ Retir. Sys. v. Dishmon, 797 So. 2d 888, 897 (Miss. 2001).

Thisis not the case here. The chancdlor has dreedy put alot of time into this case. He hed dready

presded over amgority of the hearing, induding the temporary mation for modification.
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144.  Jddie arguesingfficient counsd asthe reason an objection was not made to the chancdlor’ sfailure
to recusehimsdf. Thegandardis*thet of reasonably effectiveassgance” Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d 674 (1984). Juli€ s counsd did nothing thet a reasonable
counsdor would not have done. Her counsd worked with whet little medicd testimony she could find,
which was only one of Juli€' s counsdors. Also, counsd’s falure to object is just further proof thet the
chancdlor was giving advice, not prgudging the case. dulie did naot have ineffective assstance and
therefore, no manifest injustice occurred by counsd's falure to ask the chancdlor to recuse himsdif.
B. Chancellor Adversely Prejudging the Case

5. e assarts that the chancdlor interjected himsdlf in the case and thereby showed his prejudice
agang Jlie before he heerd her 9de. Thispoint iswithout merit. Herethe chancelor wasthetrier of fact
andlav. Therewasno jury to prgudice. Once again, his comments regarding what he expected in the

way of testimony were merdy suggestionson
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how Julie should proceed. The case was not adversdy prgudged; and therefore, no manifest error
occurred.
CONCLUSION

6. Thechancdlor did nat er in modifying the child custody of Halley. Therewas sufficient evidence
to show Julie lacked the ahility to carefor achild. There was sufficient evidence to show that amaterid
change had occurred, that the change was detrimentd, and that modification wasin the best interest of the
child. Therefore, the judgment of the chancary court is afirmed.
7. AFFIRMED.

SMITH, PJ., WALLER, COBB, EASLEY AND GRAVES, JJ., CONCUR.

PITTMAN, C.J., AND CARLSON, J., CONCUR IN RESULT ONLY. DIAZ, J., NOT
PARTICIPATING.
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